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qB qf% IV wtt@wjg, t q+etv qx$n w:en e Ht q8 Re WtqT % yR wrTf@rfI at q€TV -IT €wq
gf%qTftqtwft©%v#€+ftwr $1844%gavi mm 8,qmfqqtwig %fqTa8 mm {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wta vt€n vr €q{twr WqVq:-

Revision application to C}overnment of India:

(1) h#NUTrq Tg–r.©MhHI, 1994 #turawaa+t+qvw w vrq#f%vR+$©tvunr qt
3q-unr % Vqq VW % ma !qfTwr wrieq ©gftv taRX, Wm WOW, f8v thaw, Ttqtq ft*in,
<r'iT +fW, Htm fm vm, +w qFt, q{ fHI: 1 roool€r=FtqFfTqTf€- :-

A revisi6n application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit !V[inistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, ParliRrnQnt Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following base, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qe IUV a. lin %. ljn& + um eRa §TfhhH @r+ + f+tft worn Tr Wq 6HvR + vr fM
WTKIN twa wrFIH+qr@+vraEvqnt +,TrfM$wnrTt qT TWH:RqT%%MqTWTtq
%rfqTfTWKFrn+6~Tvm#t'vfM%fnm gIrl

In case Qf .4ny loss of goods where the loss occur in transit from a factorY to a
warehouse or to arIothdr.factory or from one warehouse to- another during the course
of processing bf the -goods in a warehouse or in storage whether in a faWrhQj~in a
warehouse. ’ ' /363;;;;:::+;)~

fF,,'Ftt::${$,
(b) VK7 % VTr %©'ay vr viet + fnBea qm wu vm %fRfhrhr + arfFe*MMa
3cq1 4d qj@%$$'+'htqa fff WItd %gTFRdTa?myhr#nqTnd iI (;lk gil) MJ

\ -e '}'b.
\
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In case of rebate= ’of dUty of excise on goods exported to any country or territoIy
outside India of on' eXcigab16 ;material used in the manufacture of the goods which are

exported to an# couhtty 6r territory outside India.

(T) qft qp%rB-hTif+dfbnVHK%qT©(+nvnqaq %t)fm7fMvnqTq6rl

In case of goods exp6rted outside India export to Nepal or Bhutan, without
payment of duty.

(q) +fhiaqrqq#tuqrqq qr@bvTVTT%f+VqtVTft +ftzvBr #FT{ $ diRt a+qr gIsT
%rtrv{f+m%TnfbH WIn,.4$ftv +€raqTftTqtvqq qI qr vrq#fRv©f©ftwt (+ 2) 1998

urn 109 Hnf+IMf%IT ITv#1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the .Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hiM maRV $@ (wtb) fhnTTRdt, 2001 % fm 9 % stotT Rf+f?gwR +@TH-8 ta
vfhR t, #fqv ©fi% + fIfa atgf tf©7 fRqYq + dtv 7rw + fIn-IF-wt% q+ wflv wtT qt qt-a
yjhit # vr% igf# wIn Mn vrTr VTfjtTl gti% vrq Vm ! ©r l@ qftf % data wrc 35-1 +
f+8fft7 qt bY'IVmR Ha%vrq Own-6vrmq#tvf}qt8f}qTfjq

The above aliplication shall be made in duplicate h Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the .Qrder., sought to be appealed against is communicated and shall be

accompanied by tdo copies each of the OIO and Order-In-Appeal. It should also be

accompanied :by_.-R eopy , Qf:'-TR-6 Cha11an evidencing payment of prescribed: fee as
prescribed und.er_'$ection 3„5-EE of CEA, 1944, under Major Head of Account.

(3) ftfh©iql+et%vrq wg}+q7r6qqq@r©©qtvr aM qq Oat wit 200/-=$tVjq©Tq gt
TW 3iTV§Y+Q7t6q Tq Tr@+@ra8'at rooo/-#=$tvjTT7Tq#aTI'I

The revisiQn--appliQation shall be accompanied by a fee of Rs.200/- where the
amount involved. i$.1111peQ.$ .One Lac or less and Rs. 1,000/- where the amount. involved
is more than Rupees One Lac.

gbR !!% Wi®rTWreF:IT+8qT qT wftfkrRrRTfbqwr +vR vfl@-
Apped to Ct4sto rn,- Exeise,' '&-Service Tax Appellate Tribunal.

f : 'lC- I

q :+ I' d'i?

(1) +-nt’+@%?}, , 1944 + u„r 35-a/35-q & Mph:-
Undef ggQti_oli.g5.BZ\§5E of CEA, 1944 an appeal lies to :-

(2) 3+mPaa- TaREaa-;i-### BIa+11< b qdlql # grey, qaa iF ;iTV& q tjtqr:qm Mr
®nm qpq qq #3]v'wW.qpnf#6wr (iBfad) =Ft qf%rEf @fbr =:ttfbm, a6WT4Tq_+ 2-'1 qM,
q{TTdt vm, qvXq,_@£$VF,_:g§mTVTR-3800041

To the we.st regional bench of Customs, Excise & Service Tax AppeHate Tribunal
. (CESTAT) & ' -2QQF j- 'b-aljl;mali Bha\van, Asarwa, Girdhar Nagar, Ahmedabad:

380004. In cq$e of app8ai'g dti;er than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescfibed Qddef :Ralf 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied- :again-st-: (On6 . iihich at least should be accompanied by- a.: fee of
Rs. 1,000/-,_ 'Rs.5,OQ.O/,+, wd Rs. 10,000/- where amount of duty / penalty / demand /
refund is up+b:.5 .iHj!:.5' Lab" to 50 Lac and above 50 Lac respectively in the form of
crossed bank:afaR Iji -:faboli;' of Asstt. Registar of a branch of any nominate public
sector bank Qf. th,e_,pIgqe _where the bench of any nominate public sector bulk of the
place where the bei81:i Df,thg' tribunal is situated. /i;Bri ;;;i)



(3) vfl sv itew +${ iF $@ zr WiTtqT 8m e d Iraq $v Met %; Rv dtv vr %T€Tq w{$
aV + f+n gTa' qTf+t' ivrq'$ gTi sq *ft f+ f&VT q& qM + gq+ + fRI, v:nf#grit witWr
Rmf#qvrqtqqwftv+rh#hjw€n+tqqw+qqf+nvr€r€ 1

In caRe df ,the ot(let ,Qovers a number of order-in-Origjnal, fee for e.acE£i.O.I.o

9hould be paid-;b':the:'@Te§qid manner notwithstanding the fact that the.. big.%peal
to the Appellqnt ,Tri})qr)PI of ;the one application to the Central Govt. As thd-d’a-§e may
be, is filled to aygid.sehip+orjalwork if excising Rs. 1 lacs fee of Rs. 100/- for dach.

(4) RmW qM-.:WW.;.!p70 wr +frfb7 #t WIgHt -1 % data fagtR= f+t' qBIin an
abv qT tv©kqr tyTfF£tft fMd nf#qta b wrtw + + tr&IT # ITS !ifbris 6.50 qt %r arnTWV

qr©ftmWnOn+Tf@ I

One copy of application or O.I.O. as the case may be, and the order of ale
adjournmenF . gt;t}lorIjy Bbq!!_ja court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 ite th Qf the c6urt fee Act, 1975 as amended.

(5) !q©ttdqf#VqWiqt8fbtW%t#qT8fbpa#t digItvm qF6fVaf#nvrm8qt tiM
qr@, hfhr MTr?a qr©V+tqTqt wft#nqwrTfbar (qHffRf%) fhm, 1982 tRQv81

Attention in invited to the rules covering these and other related matter contended in
the Customs, .Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

i

(6) +hiT w, k.fM Mwa qj@ q++ww wRdhrqTqTfbru'r (fRT2Z) IT%Vft wftqt %nq8
+ q&HRT (6enikgd}; q+ + (PeIlaIty) qT 10% if mrT mRT gfIgBt el Wtf%, Hfbqi+ {{ WT
10 q,fIg HR}iiS–diM- 35 'F bf the Central Excise Act, 1944, Section 83 & S&8ti6n 86
of the Final;d8"A8t;1994)

Mn :i;d.;}yi Iii:iii.;;%daf7,qnf+v€nTT qM # qh (Duty Dema„a,dlt

(1) -de.($ection) 1 ID % asd ft8fft€rTfir;
(2) fMrI mT +x+ $fil # tTfPm;

({)_.+++_$T+-By +Fig fhm 6 bw h rTfkI

qt lg qnT :,afRa wfM’,it q8 x+ vaT #1 g©qT q7 wfM’ afM qd # f+R RgjTa_m Mr
TIU tt , -- . , ') ..::- I r' ;b : ::- ;:.,

For an--appe%1--to':bp ifiled before the CESTAT, 10% of the Duty'-&--Penalty
confirmed by ..tb.Q.'J\p.pe11ate.-Commissioner would have to be pre-deposited,. .provided
that the pre-deposit amQIInt shall not exceed Rs.10 Crores. It may be note,si that the
pre-deposit i$ a r$ahdq{bry condition for filing appeal before CESTAT. (Se8tion 35 C
(2A) and 35 F of 'the- Central Excise Act, 1944, Section 83 & Section 86 of the Fklance
Act, 1994).

Under.Centr.al' !):(cise and Service Tax, “Duty demurde(P shall include:

(i)
(ii)

(iii)
I

amount determined under Section !1 D;
amount of erroneous Cenvat Credit taken;

_uno}}nt payable under Rule 6 of the Cenvat Credit ISul?is:

(6) {i) B, grlqT. q&fRi©xtfb#vr % vv€ #f qj@ win qr„q =rr @T fi%TftV # dT.+HrM{ -rR

Qr,1,#ro%Hq7TqqT'M&id#qa@TRqTRT{ITv@ThrO% Vmqn#tvrT@{I

in view'af:above-;-an- Meal against this order shall lie
payment of -10% -ofthe.' duty.::demanded where duty or dutY and
or penalty, .where-penalty alone is in dispute.”

before the Ttibunal on

,ar£ ih dispute
6
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r, luo. wAi r L/ bu ,vl/ a I r/ go+4/£uzi-Appeal

ORD©R.-IN-APPEAL

The present appeal has been filed by M/s Star Instrument
Services, 6, Harikrupa Society, Nr. Kailash Park, OPP. P.D. PandYa

College, Vatva, Ahmedabad-380 050 (hereinafter referred to as “the

appellant”) against Order-in-Original No . 166 / AC/ Star

Instrument/Div-II/ Al)ad. South/JDM/2022-23 dated 21.02.2023

(hereinafter referred to as “the impugned order”) passed bY the

Assistant Commissioner, Central GST &; Excise, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”) .

2. Briefly stated, the facts of the case are that the appellant,

registered under service tax with Registration No.

AZTPS9379LST001, provided .taxable services as per Section

65B(44) of the Finance Act, 1994. During the course of audit for the

period from April 2013 to June 2017, the Central Tax Audit
Commissioner Me, Ahmedabad scrutinized their records, as a result

of which one Revenue Para in which the appellant were disagreeing

with the objection remained unsettled.

2.1 Rev©mwe Para 1: Short payment of service tax on taxable

services under Section 65B(44) .

2.2 The appellant were subsequently issued Show Cause Notice

bearing No . VI/ 1 (b)-78/C-I/ AP-I/ Audit/ Ah(i/2D 18- 19 dated

04.04.2019 wherein:

(i) Demand and recovery of Rs. 23,04,085/- for the period from April

2011 to June 2017 under the provision of Section 73 of the Finance

Act, 1994 (hereinafter referred to as 'the Act') and interest under
Section 75 of the Act.

(ii) Impose penalty under the provisions of Section 78 of the Act.



F.No. GAPPL/COIVI/STP/3544/2023-Appeal

(iii) Impose penalty under the provisions of Rule 7C of Service Tax

Rules, 1994 for delay in filing of ST-3 returns.

3. The SCN was adjudicated ade the impugned order wherein the

adjudicating authority had passed the order as under:

a) The demand of service tax amounting to Rs. 23,04,085/- was

confirmed under section 73(1) of the Act for the period from

April 20 ll to June 2017 along with interest under section 75
of the Act.

b) Penalty amounting to Rs. 23,04,085/- was imposed under 78
of the Act.

C) The demand of late fee at the appropriate rate was imposed on

the appellant under Rule 7C; of the Service Tax Rules, 1994 for

delay in filling ST-3 Returns.

4. Being aggrieved with the impugned order passed_ by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> Service tax on Maintenance service has been duly paid.

> Service provided by the appellant falls under Manpower

Supply Agency Service.

> The appellant relies on the CBIC Circular No. 190/09/2015-
Service Tax dated j5th December 2015.

> The appellant has already paid service tax by classifying the

service under Manpower supply agency Service.

> No double Taxation can be levied under Service tax law.

Service tax demal.id cannot be imposed on the appellant as the

said liability has already been disch}rg§d Php\the Service

Recipients on the income under dispu1

- 5 -



F.NO. GAFfl/LOIV'I/o i fI 354'F/ZUz3-Appeal

> Notwithstanding anything contained above revenue to the

Government remains neutral.

> When no tax is payable the question of penalty does not arise.

5. Personal Hearing in the case was held on 13.12.2023. Shri

Amrin Alwani and Shri Foram Dhurv, Chartered Accountants,

appeared on behalf of appellants for the hearing and .reiterated the

contents of the written submission in the appeal and requested to

allow the appeal.

6 . 1 find that the appellant submitted various documents in
support of their claim for fulfilling the following two elements required

for being covered under the definition of the “supply for manpower

service ”, (1} Supply of manpower, temporarily or ottteruise, (2} Supply

to another person to work under his superinten(ience or control. The

appellant submits that the adjudicating authority has reproduced

specific condition from the agreement between the appellant and

GSECL, emphasizing that the appellant’s service does not fall under

'Manpower Supply Service’. The appellant asserts that the clauses

relied upon in the impugned order are reproduced as under:

':' The contractor has to complete the work as per time schedule
and has to interact with Engineer-in-charge for permit to work,
work instruction, return of permit and successful trial run.

':' it will be the responsibility of contractor to make familiar all
his work:men with all the location of rnaintenance area before
commencement of this contract.

':' During the contact period, if the performance of contractor is
found unsatisfactory the contact shall be terminated and work
shall be got carried out through other agency at the
contractor's risk and cost.

':' Contractor shall also carry out maintenance and overhauling
of various instruments as per time sch9dule given by GSECL
during annual/scheduled shut down of th

@;F=:\



F.No. G APPL/COM/STP/3544/2023-Appeal

<' The contractor has to carry out quality work to ensure the
smooth functioning of calibrated instruments for the minimum
defect liability period.

':' Quality shown in work order is approximate and is liable to
change. Payment will be made according to actual quality of
work done only.

q’ You have to compete work within 11 months otherwise any
delay that may take place in supply and/or erection, testing
and commissioning activities beyond contractual cut-off
data/stipulated period in the order shall be subjected to
penalty (non-liquidated damages) at the rate of 0.5% of the
contract price/order price per week or part thereof.

':' The rate has been fixed in respect of number of days for which
such agreed upon task is performed and the rate has not been
fixed on man-hour basis in respect of each of the labour
supplied by the appellant.

6.1. The appellant asserts that in the event that the service

provided by the appellant does not covered within the definition of

'Manpower Supply Service’ the adjudicating authority omitted to

specify the category under which the service provided by the

appellants falls exactly. The appellant presented relevant points

from scope of work of the above said agreement establishing that

the service is 'Manpower Supply Service’. The same are as under:

"Subject: Order for Rate contract for providing manpower for
the work. of removing, cleaning, testing, overhauling -and
reinstallation of various instruments, coal flame scanners and
DP transmitters of furnace headers of unit 1. 2. 3 & 4 at

Ki,TPS for the period of eleven montns.

{+ poit.'it no. 3 - Complete cleaning and checking of impulse lines
and y’ pieces of related transmitters and line flushing work
with proper isolation of transmitter, impulse line with Y’ pieces
should be flushed as per instruction of engineer in c:Ela£g©

daily or as per requIrement.

<. Point no 5-cleaning of UPS main batteries, plastic covering of
field instruments etc. as per instructi©94 --Q:t Engineep in
C3trarg©.



F.NO. GAPPL/COM/STP/3544/2023-Appeal

+

{+ Point no 7 - Routine cleaning & Servicing of panel instruments
such as recorders, indicators, analogue & digita1 meters,
temperature scanners, vibration monitors, fire system etc. @
$upervisi©x1 of CiS:Del:/ ©mgineers.

.:. Point no 11 - The damaged / replaced instruments/ cables/all
type of instruments scrap etc. Would be loading, unloading
and crediting the same in store as per instruction of
,Engineers in Cllarge.

q. Point no 18 - Contractor's manpower shall be engaged for the
work of Minor medication, instruments cable testing, loop
checking as per plant emergency and instruction of Engineer
in cI:large.

{+ Point no 19 - Every work to be planned, carried out, recorded
and maintained as per prevailing ISO System and as per
,direct:iom of Bagin©©r irl Charge.

':' Point no 20- Checking / replacement of Turbine/Generator
/HT atuiliaries bearing/ winding Temperature elements, metal
temperature measurernent elements, Cornbustor thermo wells
and thermocouples as and when required, will be done by
contractor under the supervisi©m of GS:ECJL t:celllri©ian.

'i' Point no 21 - Any C& I system or instruments not included in
above, put as a part of hole plant the same will be maintained,
trouble shooted, repaired by the contractor as per instruction
of Engineer in Charge.

':' Point no 22- Any other work related to C&; I maintenance to be
carried out by the contractor as per instruction of :Engineer
In charge.

6.2. Hence, in view of the aforementioned paragraph of the agreement

the appellant asserts that the manpower supplied by the contractor is
mandated to work in accordance with instructions and under the

direct supervision of the Engineers appointed by the service recipient.

From the above, it appears that the adjudicating authority has not

considered the agreement made between th

totality.

3 appellant and GSECL in

- 8 -
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7. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is

directed to submit all the records and documents in support of their

claim, for fulfilling the two elements required for being covered

under the definition of the “supply for manpower service” before the

adjudicating authority. The adjudicating authority shall after

considering the records and documents submitted by the appellant

decide the case afresh by following the principles of natural justice.

8. In view of the above discussion, 1 remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

9.

The appeal filed by the appellant stands disposed of in above
terms .

&/g/. c
\)

vrqqG
\HTTH (GrOW)

Date : :? o .01.2024

Attes a

atR&rH (@INf)
d.d.vq.a,a6TTRT©Ta
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M/s Star Instrument Services,
6, Harikrupa Society, Nr. Kailash Park,
opp. P.D. Pandya College,
Vatva, Ahmedabad-380 050

To,

Copy to

1) The
Zone

Principal Chief Commissioner, Central GST, Ahmedabad

The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, Central GST, Div.-II Ahmedabad

South
The Deputy/ Assistant Commissioner (R:RA), Ahmedabad South

_South ( For uploading the OIA)
q Guard File

The Assistant Commissioner (HQ System), CGST, Ahmedabad

7) PA file
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